
Thursday,
January 18, 2024
1 p.m. (PT)



Janet Trautwein
Compliance and Government 
Affairs Executive

Marilyn Monahan
Monahan Law Office 
Owner



2023 Forms 1094/1095:
A How-To Guide

January 18, 2024
Marilyn A. Monahan, Monahan Law Office



Agenda

▪ The ACA § 4980H Employer Shared Responsibility Penalties

• Who Must Comply?

• The § 4980H Penalties

• Affordability

▪ 2023 Forms 1094/1095 Reporting

• Filling Out the Forms

• State Filing Mandates

▪ Next Steps

• 226J Letters and More

▪ Resources and Questions

4



The ACA § 4980H Shared Responsibility Penalties:
Who Must Comply?

▪ “Applicable large employers” (ALEs) must:

• Offer at least 95% of their full-time employees “minimum 
essential coverage” (MEC) that is also “minimum value” (MV) 
and “affordable” to avoid a § 4980H(a) or (b) penalty, and

• Furnish to employees, and file with the IRS, Forms 
1094/1095-C

▪ Important:

• Even ALEs that do not offer coverage must furnish/file the 
Forms 1094/1095-C

• This is an employer — not a carrier — responsibility (the 
carriers will furnish/file Forms 1094/1095-B, but these forms 
do not take the place of the Forms 1094/1095-C)

• Small employers (non-ALEs) that self-fund (such as those with 
a level funded plan) must furnish/file the Forms 1094/1095-B
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Who Is an ALE?

▪ An “applicable large employer” (ALE) is an employer with an average of 50 or more full-time 
employees, including full-time equivalent employees, during the preceding calendar year 

• Who is a full-time (FT) employee?  30 hours per week

• Do you include part-time employees?  Yes – “full-time equivalent” (FTE)

o Add all the hours worked per month by part-time (PT) employees (but not more than 120 
hours per employee) and divide by 120 (= FTE)

• Special rules apply to “seasonal workers”

• Process: For each calendar month, determine number of FTEs. Then, add your FT and FTE 
employees for a monthly total (FT + FTE). Add the monthly totals. Divide the sum of the monthly 
totals by 12. If the result is 50 or more employees, you are an ALE (example over).

▪ Resources: IRS Publications 5208 and 5200, and IRS FAQs (“Determining if an Employer is an 
Applicable Large Employer”)
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Who Is an ALE? — Example
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▪ Alpha Corp. employs 25 FT employees each month (each work 30 hours/week)

▪ Alpha employs 40 PT employees (who average 90 hours/month):

• 40 x 90 = 3,600; 3,600 ÷ 120 = 30 (Alpha has 30 FTE employees each month)

• 25 FT + 30 FTE = 55 employees/month  

▪ Add the monthly totals and divide by 12:

• 55 x 12 = 660; 660 ÷ 12 = 55

▪ An employer with 50 or more employees is an ALE

▪ Note: Status could change each year; watch for changes in employee population and mergers and 
acquisitions 

▪ Note: Aggregated (control) group rules apply (add together employees of all entities within aggregated 
group to determine if they are separately treated as ALEs) 

▪ Note:  In California (CO, NY, VT), ALEs may qualify for small group coverage if they have between 50 and 100 
employees — but they are still ALEs



The § 4980H Employer Shared 
Responsibility Penalties
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PENALTIES



The § 4980H Penalties:  Overview
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▪ To avoid the § 4980H(a) and (b) penalties, the ALE member must offer “minimum essential 
coverage” (MEC) to at least 95% of its full-time employees and their dependent children (not 
spouses); coverage must also be “affordable” and of “minimum value” (MV) to avoid a §
4980H(b) penalty (more to follow)

▪ Full-Time (FT) Employees:  An employee who is employed an average of 30 hours of service per 
week 

• Do not have to offer coverage to part-time employees

• Do not have to offer coverage during “limited non-assessment periods” (LNPs), such as a 
waiting period (no longer than 90 days) or initial measurement period

▪ Note: If coverage not offered for any day of a calendar month, it is treated as if no coverage 
offered for entire month

▪ Compliance Tip: SBC states whether plan is MEC & MV 



ACA § 4980H Compliance: The Numbers

10

ACA § 4980H COMPLIANCE 2024 2023 2022

ACA Affordability Percentage 8.39% 9.12% 9.61%

Section 4980H(a) Penalty $2,970 $2,880 $2,750

Section 4980(b) Penalty $4,460 $4,320 $4,120

Failure to Furnish/File Penalty - IRS $310 $290 $280

Failure to File Penalty - FTB $50 $50 $50

CA Minimum Wage* $16.00 $15.50 $15

Federal Poverty Level (48 states/DC) TBD $14,580 $13,590

*May differ in other states or municipalities



Penalties:  § 4980H(a)

▪ If the employer does not offer MEC to at least 95% of its FT employees (and their dependent children),
▪ And at least 1 FT employee enrolls in an individual plan through a Marketplace (such as Covered CA) and

receives a “premium tax credit” (PTC or APTC), 
▪ Then the employer will be assessed an (a) penalty:

• For 2024, penalty is $2,970 per year ($247.50/month) per FT employee, but do not count first 30 FT 
employees 

• 2024 Example: In 2024, ALE with 200 FT employees does not offer MEC coverage to at least 95% of its 
FT employees, and 1 employee receives a PTC. 200 FT – 30 = 170; 170 x $2,970 = $504,900 penalty 

▪ Important:  Employers within an aggregated group share the 30-employee deduction
▪ Important:  Do not forget offers to new and ongoing variable, part-time and seasonal as required by the 

look-back measurement method (LBMM), if applicable
▪ Important:  Eligible employees must have an effective opportunity to elect to enroll in coverage (or 

decline to enroll) at least once with respect to the plan year
▪ Important:  Maintain records!
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Penalties:  § 4980H(b)

▪ If employer offers enrollment in MEC to at least 95% of its FT employees (and their dependent 
children),

▪ But the value of coverage is not “minimum value” (MV) or is not “affordable” (so that an individual 
qualifies for a premium tax credit (PTC or APTC)), and

▪ At least one FT employee enrolls in an individual plan through a Marketplace (such as Covered CA), 
and receives a PTC or APTC, 

▪ Then the employer will be penalized:

• For 2024, the lesser of $2,970 per FT employee (less 30 FT employees) or $4,460 
($371.67/month) per FT employee receiving PTC 

• 2024 Example:  In 2024, ALE offers MEC coverage to 95% of its FT employees, but coverage is not 
affordable; 5 FT employees receive PTC; 2024 penalty is $22,300 ($4,460 x 5)
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Affordable
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▪ Affordable Coverage:  Employer coverage is not affordable if employee contribution toward self-only 
premium for the employer’s lowest-cost plan that provides “minimum value” (MV) exceeds 9.5% of 
“household income”–
• Affordability Percentage:  9.12% for 2023, 8.39% for 2024

▪ Safe Harbors:  ALE may determine affordability based on one of the three safe harbor methods:  
• W-2, rate of pay, federal poverty line (FPL) (more over)

▪ Action Item: Recalculate affordability (employee self-only contributions) each year — these 
variables, in addition to premium, adjust each year:
• Affordability percentage adjusts each year (see above)
• Rate of pay could change with changes in minimum wage 

o CA 2023:  $15.50/hr — Important:  May be higher in some municipalities
o CA 2024:  $16.00/hr — Important:  May be higher in some municipalities

• FPL will adjust each year — Important:  May use FPL in effect six months prior to plan year start
o 2023 FPL is $14,580 for continental U.S., one-person home (use for calendar year plans)
o 2024 FPL will be announced in January 2024



Safe Harbor Examples (2023)
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• Box 1 wages:  $32,240 ($15.50/hour, 40 hours/week)

• $32,240 ÷ 12 = $2,686.67

• $2,686.67 x .0912 = $245.02
W-2

• Based on a formula, not actual hours worked

• $15.50 x 130 = $2,015; $2,015 x .0912 = $183.79

• $7.25 x 130 = $942.50; $942.50 x .0912 = $85.96

Rate of 
Pay

• 2022 FPL:  $13,590; $13,590 ÷ 12 = $1,132.50; $1,132.50 x 
.0912 = $103.28

• 2023 FPL:  $14,580; $14,580 ÷ 12 = $1,215; $1,215 x .0912 = 
$110.81

FPL



Safe Harbor Examples (2024)
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• Box 1 wages:  $33,280 ($16/hour, 40 hours/week)

• $33,280 ÷ 12 = $2,773

• $2,773 x .0839 = $232.66
W-2

• Based on a formula, not actual hours worked

• $16 x 130 = $2,080; $2,080 x .0839 = $174.51

• $7.25 x 130 = $942.50; $942.50 x .0839 = $79.08

Rate of 
Pay

• 2023 FPL:  $14,580; $14,580 ÷ 12 = $1,215; $1,215 x .0839 = 
$101.94FPL



Affordability:  More Details

▪ When calculating affordability, do you take into account the cost to buy up to a more expensive 
plan? No

▪ When calculating affordability, do you take into account the cost of dependent coverage? No 
(Marketplace will consider it — since change in “Family Glitch” — but not part of affordability)

▪ Do I have to apply the same affordability safe harbor to everyone? No — if an ALE chooses to use 
the safe harbors — and they are not mandatory — the ALE can choose to apply them to a 
“reasonable category of employees, provided it does so on a uniform and consistent basis for all 
employees in a category.” Reasonable categories generally include:

• Specified job categories, nature of compensation (hourly or salary), geographic location, and 
similar bona fide business criteria

• An enumeration of employees by name — or other specific criteria having substantially the same 
effect — is not considered a reasonable category

▪ Other Factors that Affect Affordability: Other factors that can impact affordability calculations 
include certain HRA contributions, certain cafeteria plan contributions, or opt-out (cash in lieu) 
payments (over); special rules also apply to ICHRAs
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IRS Forms 1094/1095:
Deadlines and Updates
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Why It Matters

▪ The IRS needs to know:

1. Prior to 2019, whether individuals have health coverage (if not, they had to pay an individual 
shared responsibility penalty) (now, it matters in states with individual coverage mandate)

2. Whether individuals who obtained coverage from the Marketplace (Covered CA) are entitled to 
a subsidy (or premium tax credit (PTC or APTC)) 

3. Whether ALE members owe an employer shared responsibility penalty (§ 4980H(a) or (b))

▪ These forms provide the data needed to make these determinations 

▪ The forms which have to be prepared, furnished, and filed:

• Form 1094-C (transmittal) (typically, one form per employer)

• Form 1095-C (employee statement) (typically, one for each FT employee)

▪ Note: Even ALEs that do not offer coverage must furnish and file the forms
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ACA Reporting:  New Rules

▪ First:  No good faith penalty relief if forms are furnished and filed on time but are incorrect or 
incomplete; penalty is $310/form (adjusted annually)

▪ Second:  Automatic 30-day extension to furnish the Forms 1095-C in perpetuity; no further 
extensions will be granted 

▪ Third:  Automatic 30-day extension to furnish the Forms 1095-B in perpetuity; no further extensions 
will be granted 

▪ Fourth:  Alternative distribution method for Forms 1095-B — posting information on website 
(following the rules) and then providing a copy within 30 days 

▪ Action Items for Employers:  Because no more good faith penalty relief, the time is right to make 
certain you are filling out the forms correctly; re-assess your processes; review your vendor contracts
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ACA Reporting:  More New Rules

▪ IRS Electronic-Filing Requirements — Final Rule: On February 21, 2023, the IRS issued a Final Rule on 
electronic filing requirements — for forms filed in 2024, must file with the IRS electronically if filing 
10 or more forms 

• All ALEs will have to file electronically, and this may require changes in formatting — consider 
hiring a vendor to prepare or file or both, as necessary

▪ Aggregation: Also, employers will have to add various forms together (1095s, W-2s, etc.) to 
determine if the threshold is met

▪ Corrected Returns:  Corrected returns must be filed in the same manner as the original filing

▪ Action Items for Employers:  Prepare for, or work with, vendors to set up for e-filing
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Forms 1094/1095:  
Deadlines for 2023 Forms
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Employer Obligation Due Dates

Furnishing 1095-Cs to Employees
March 1, 2024

(2024 is a leap year)
No further extensions granted

Filing 1094-C and 1095-Cs with the IRS 
(on paper)

February 28, 2024
(But, remember new rules on electronic filing)

Filing 1094-C and 1095-Cs with the IRS 
(electronically) 

April 1, 2024
(March 31 is a Sunday)

• Employers may file a Form 8809 to obtain a 30-day extension to file the forms with IRS.
• Small employers that self-fund must file and furnish Forms 1094-B and 1095-B.

• These deadlines also apply to the Forms 1095-B from insurers/HMOs.



Employer IRS Filing Requirements 

Insured Health 
Plan

Self-Insured Health 
Plan

Small Employer 
(Fewer than 50 FTE 
employees)

● Employer does not file 1094-C or 
1095-C

● Insurer files 1095-B

● Employer files 1094-B and
1095-B

Applicable Large Employer 
(ALE)
(50 to 99 FTE employees)

● Employer files 1094-C and 1095-
C (completes Parts I and II)

● Insurer files 1095-B

● Employer files 1094-C and 
1095-C (completes Parts I, II, 
and III)

Applicable Large Employer 
(ALE)
(100 or more FTE employees)

● Employer files 1094-C and 1095-
C (completes Parts I and II)

● Insurer files 1095-B

● Employer files 1094-C and 
1095-C (completes Parts I, 
II, and III)



California Minimum Essential Coverage 
Individual Mandate (S.B. 78)

▪ The federal Tax Cuts & Jobs Act reduced the ACA’s individual shared responsibility penalty to zero, 
effective 12/31/18; effective 1/1/20, Californians must have MEC or pay penalty to FTB

▪ Reporting:  S.B. 78 contains a reporting requirement ($50/form penalty):

• Employers must distribute Forms 1095 to employees; employers must file w/ FTB Forms 1095, 
unless carrier files (so, self-funded employers must comply); if filing electronically, register w/ 
MEC IR system

• Other jurisdictions with individual mandates:  DC, NJ, MA, RI, VT

• Resources:  FTB website; Publications 3895B and 3895C
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Insurer/Employer Obligation FTB Due Dates

Furnishing Forms 1095-B/C to Employees January 31, 2024

Filing Forms 1094/1095-B/C with the FTB 
(electronic filing required if filing ≥250 1095-Cs)

March 31, 2024
(deadline extended to May 31)



How to Complete the Forms
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How to Complete the Forms:
Scenario 1
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▪ Acme Consulting, Inc. has 120 FT employees at beginning of 2023 and 20 PT employees

▪ Calendar year plan (Jan. 1 – Dec. 31)

▪ Acme offers MEC coverage to all FT employees, spouses & dependents

• So, MEC coverage offered to at least 95% of FT employees and dependent children

▪ Coverage is fully insured, MV and “affordable”

• $100/mo. for self-only coverage for the lowest cost plan (FPL)

▪ John Q. Participant was hired as a FT employee ($15.50/hr) and started work on 2/1/23

▪ Because of a waiting period, John was offered coverage, and he enrolled the first of the month after 
his hire date (3/1); he also enrolled his wife (Susan) and daughter (Emma)

▪ Acme had no other terminations or new hires during the year

▪ Acme is not part of an aggregated (control) group
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Scenario 2:  Use Rate of Pay Safe Harbor; Cost of Self-Only Coverage Is $183/mo.

1H = No offer of coverage
1E = MEC, MV offered to employee; MV offered 
to spouse & dependent(s)

Form 1094-C, Line 22:  Do not check box A 
(because not using FPL safe harbor)
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Scenario 3:  Same Facts as Scenario 2, but John Waives Coverage

2A = Not employed during the month
2D = LNP (waiting period)
2H = Rate of pay safe harbor
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Scenario 4:  Same Facts as Scenario 2, but Acme’s Plan Is Self-Funded

No changes to page 1 of the 1095-C.
Page 3 (Part III) of the 1095-C must be completed.
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Which IRS Forms Will
Enrolled Employees Receive?

Employer & Plan: Full-Time Enrolled Employees Will Receive:

ALE and Fully Insured
• Form 1095-C from employer
• Form 1095-B from insurer/HMO

ALE and Self-Funded
• Form 1095-C from employer
• Enrolled part-time employees will also receive Form 1095-C 

from employer

ALE and Offers No Coverage • Form 1095-C from employer

Small Employer and Fully Insured • Form 1095-B from insurer/HMO

Small Employer and Self-Funded
• Form 1095-B from employer
• Enrolled part-time employees will also receive Form 1095-B 

from employer 

Small Employer and Offers No Coverage • No Forms from employer or insurer/HMO

Employee Enrolls in Individual Covered CA Plan
• Form 1095-A from Covered CA



Next Steps

§4980H(a) & (b) 
Penalties

Forms 
1094/ 
1095

226J/5699 
Letters

APTC/ 
Market-

place 
Letters
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HHS Activity

▪ Marketplace Appeal: Appeal made to HHS; the purpose is to let you know that an employee 
received an APTC from the Marketplace (Covered CA)

• 90 days to respond

▪ HHS is seeking very specific information about each employee identified

▪ The documents requested are designed to prove that this employee was:

1) Made an offer of coverage for the calendar year, and that the employee waived or accepted 
the coverage

2) Offered coverage that was affordable, based on the employee’s income

3) Offered coverage that was affordable, based on the cost of coverage

4) Offered coverage that was MV (tip:  SBC)

▪ Compliance Tips:  For open enrollment, ensure that your lowest-cost plan — for entire calendar year 
— is clearly identified on the SBC and rate sheet (use same name); that the monthly cost of coverage 
for that plan is identified; and that names of employee and employer are identified 
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Summary of Benefits & Coverage (SBC)
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Summary of Benefits & Coverage (SBC)



IRS Activity

▪ IRS 226J Letter:  The purpose is to notify you that you may owe a § 4980H penalty for a specific tax 
year

• Includes proposed “Employer Shared Responsibility Payment” (ESRP)

• Includes also Form 14764 (ESRP Response) and Form 14765 (Employee Premium Tax Credit (PTC) 
Listing)

• 30 days to respond 

▪ IRS 5699 Letter:  The purpose is to notify you that you have not filed the 1094/1095 forms for a 
specific tax year and may impose a fine

▪ Action Items:  Don’t panic; be prepared to respond timely; ask for help when needed; get your 
records and supporting documentation together; consider problems that may exist in subsequent 
years and fix them
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IRC §§ 6721 and 6722 Penalties

42

Returns Due Penalty Rate
Not More than 

30 Days Late
31 Days Late 

through August 1
After August 1

Intentional 
Disregard

From 1-1-2024 
through 12-31-2024

Per return/
max

$60/
$630,500

$120/
$1,891,500

$310
$3,783,000

$630/
No max

From 1-1-2023 
through 12-31-2023

Per return/
max

$50/
$588,500

$110/
$1,766,000

$290/
$3,532,500

$580/
No max

From 1-1-2022 
through 12-31-2022

Per return/
max

$50/
$571,000

$110/
$1,713,000

$280/
$3,426,000

$570/
No max

Note:  Other relief may be available. Under IRC section 6724, penalties will not be imposed if a 
taxpayer can show that a reporting failure is due to “reasonable cause” and not willful neglect.

For 2021 forms and thereafter, same penalties will apply for forms 
furnished or filed with incorrect information; good faith penalty relief no longer available



Resources
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▪ From Monahan Law Office (when the IRS forms are finalized):

• IRS Form 1095-C (2023):  Indicator Codes for Lines 14 and 16

• IRS Forms 1094-C and 1095-C (2023): LNPs

• IRS Reporting Action Plan (2023) 

▪ From the IRS:

• Publications 5208 and 5200:  Affordable Care Act:  Are you an applicable large employer?

• Publication 15-A:  Employer’s Supplemental Tax Guide

• FAQs:  ACA Information Center for Applicable Large Employers (ALEs) (online)

▪ From the California Franchise Tax Board (FTB) (S.B. 78):

• Go to www.ftb.ca.gov and look for “Health Care Mandate” or “Minimum Essential Coverage 
Individual Mandate”

http://www.ftb.ca.gov/


ACA Checklist for ALEs for 
Open Enrollment

❑ Choose MEC, MV plan

❑ ACA is focused on lowest-cost plan, but may also offer buy-up options

❑ SBC confirms MEC, MV status

❑ Choose affordability safe harbor and calculate employee self-only premium contribution; document 
safe harbor; create rate sheet 

❑ Define eligibility and waiting period; document in SPD

❑ Identify FT employees and offer MEC, MV, affordable coverage to at least 95%

❑ As you prepare open enrollment materials, for each month of the calendar year, ensure that your 
lowest-cost plan is clearly identified on the SBC and rate sheet (use same name); that the monthly
cost of coverage for that plan is identified; and that enrollment form/waiver includes name of 
employee, employer, plans offered, coverage period, and date

❑ Compliance Tip:  Keep records!  SBCs, rate sheets, affordability safe harbor, employee counts, offers 
of coverage, waivers, etc. — everything you need to complete the 1094/1095 forms (or FTB form) 
and respond to an IRS audit or HHS appeal 
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Questions?

Marilyn A. Monahan
Monahan Law Office

4712 Admiralty Way, #349
Marina del Rey, CA  90292

(310) 989-0993
marilyn@monahanlawoffice.com

www.monahanlawoffice.com
@MonahanLawCA
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The information provided during this program does not constitute legal advice. In addition, this 
program only provides a summary of certain complex and always evolving laws and 

regulations. Attendees should consult their legal counsel for guidance on the application and 
implementation of the many federal and state laws that impact employee benefit plans and the 

workplace, including the topics discussed during this program. 
© 2024 Marilyn A. Monahan.  All rights reserved.




